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Building relationships,

delivering projects.

Land & Right of Way Acquisition
Planning & Project Hanag:_qmun'l
Relocation Assistance
Utility Coordination

:__Eminﬂﬁt Domain Support

i

Owverland, Pacific & Cutler, Inc.
800.400.7356

Benefit fram the strength of our experience
and the commitment of our people
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NEWS AND EVENTS

NEW MEMBERS AND TRANSFERS

EVENTS

Board Meeting:

Tri-Chapter Luncheon
December 8, 2009

www.irwatG?.org

NEw MEMBERS TRANSFERS

Nothing to Report Nothing to Report

The next board meeting November 10, 2009 immediately following the luncheon.

Richard Nixon Presidential Library and Birth Place in Yorba Linda

www EpicLand.com

Epic Land Solutions, Inc. is a full-service Right of Way/ Real Propenty consulting finm whose purpose is to acquire
and manage real property interests for clients who need to construct and mainiain infrasinecture facilities.

Appraisal Review
Feasibility/Cost Studies
Community Outreach

Utility Coordination/Relecation
Eserow & Legal Suppor
Clearance & Demaolition
Bervices

Portland

Suite 570

Portland, OR 97223
Phone: 5053-244-0626
Fax: 303-244.0627

Services

@  ROW Project Management @  Franchising/Permitting *
€ MNegotiation and Acquisition € Asset Management &
# Relocation Assistance # Right of Entry Permits &
&  Property Management & Dawmbasc Development & Mgmt &
@ Relocation Impact Reports @ Title Examination @
& SiteRoute Selection #  Appraisal &
@ GIS Support Services @  Excess Land Disposal

Los Angeles Riverside San Diego

2601 Airport Drive 3941 Brockion Avenoe 2815 Camino Del Rio South 9600 SW Oak Street

Suite 115 Suite 3 Suite 245

Torrance, CA 90505 Riverside, CA 92501 San Diego, CA 92108

Phone: 310-626-4845  Phone: Y51-321- 1800 Phome: 619-822-27

Fax:  310-891-3348  Fax:  951-321-1836 Fax: 619-574-2667
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ARTICLES

Regulatory Takings: the Ninth Circuit Adds Some Bite to the Bark
Authored By: K. Erik Friess, Bradford B. Kuhn

"All bark and no bite." Typically, that is a fair description of regulatory takings
litigation: the litigation generates a lot of noise and gnashing of teeth but, at the end of
the day, rarely are government agencies bitten with an order that they pay
compensation. But a new opinion from the federal Ninth Circuit Court of

Appeals, Guggenheim v. City of Goleta (Sept. 28, 2009, Case No. 06-56306),
demonstrates that regulatory takings litigation can have teeth. In Guggenheim, the
Ninth Circuit holds that the City of Goleta's rent control ordinance on mobile home
parks went too far and that the City will have to pay the park's owners just
compensation. This case, particularly coupled with two other recent regulatory takings
cases, Monks and Casitas, suggests that agencies may now need to pay close
attention to their regulations if they hope to avoid a regulatory takings bite.

Regulatory Takings, Some Background

A "regulatory taking" occurs when government regulation goes too far, "taking"
property away from its owner. Similar to the government's physical taking of property,
when the government takes property through a regulation, it must pay just
compensation. That part is easy; the law is clear: if there is a regulatory taking, just
compensation must be paid. The hard part is deciding when government regulation
has gone too far, resulting in a taking. In fact, this part is so hard that lawsuits over
regulatory takings usually resemble Alice's trip through Wonderland, with the parties
falling in and out of state and then federal court (instead of a rabbit hole) based on
procedural and substantive rules that often seem as logical as the Mad Hatter's
recitals at the Tea Party. For example, under the "ripeness" doctrine, plaintiff
landowners or developers are usually barred from federal court until they have
exhausted their remedies in state court. But if they go to state court first, they find
themselves later barred from federal court because they have already litigated the
issues in state court.

The twisted path of regulatory takings litigation, however, has not usually been a bad
thing for the government agency defendants: usually the procedural and substantive
rules lead to a win for the agencies; they almost never are ordered to pay just
compensation. In other words, while a "regulatory taking" may have sounded a loud
bark, it usually lacked a real bite. With its opinion in Guggenheim, the Ninth Circuit
may have added the bite of just compensation.

Guggenheim v. City of Goleta

In an opinion that fills two volumes and nearly 80 pages, the Ninth Circuit Court of
Appeals ruled that the City of Goleta owes compensation to mobile home park
owners for the economic losses that resulted from the City's enactment of a mobile
home rent control ordinance. The Court described these economic losses as
amounting to a "naked transfer” of about 90 percent of the park's value from the park
owners to the park tenants.

To get to that ruling, the Court of Appeals had to carefully work its way down a path
littered with procedural hurdles that normally prove fatal to the claims of property
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owners and developers who pursue regulatory takings claims. Among these
procedural hurdles is "standing." This hurdle required a particularly lengthy analysis
from the Court because the owners of this mobile home park bought the property long
after the original rent control ordinance was enacted. (In fact, a strong dissent argues
this should have been a fatal defect.)

Getting past a second hurdle, the Court found adequate "ripeness” to allow the matter
to proceed. In doing so, the Court pointed to the extensive litigation history in both the
state and federal courts, finding ripeness even though there had not been a final
adjudication in the state court, which typically has proven fatal to a regulatory takings
claim. (For those interested in the details of these procedural issues, the Court's
opinion provides a very detailed, scholarly analysis of the evolution of the law
regarding regulatory takings and the application of the rules to the specific facts of
this case.)

In the end, the Court concluded that the City of Goleta's rent control ordinance, with
its effect of transferring as much as 90 percent of the value in the property from the
owners of the park to the tenants (who could then sell their units at a dramatic
"premium” because of the guaranteed low rent) constituted a regulatory taking. The
Court sent the matter back down to the trial court to determine how much
compensation the owners of the park would be paid by the City of Goleta.

Implications of Guggenheim

The implication for cities and counties that have rent control ordinances, particularly
on mobile home parks, is obvious: they need to pull out those ordinances and
compare them to what the City of Goleta enacted and make sure that they have not
crossed the line of transferring the value of the property from the mobile home park
owners to the tenants.

More generally, the implication for government agencies is that they may now find
themselves at a greater risk of ultimately having to pay just compensation when their
regulations go too far. They may no longer be able to safely assume that if they do
find themselves in regulatory takings litigation that they will be able to get the suit
knocked out on procedural grounds.

And in California, if agencies are found liable for a regulatory taking, they can find
themselves on the hook not only for just compensation but also for all of the
attorneys' fees that the property owner or developer incurred in litigating the issues.
(See Code Civ. Proc., § 1036 [a prevailing plaintiff in an inverse condemnation action
is entitled to litigation expenses, including attorneys' fees].)

THE RELOCATION

SPECIALISTS =
Relocatton Arrickanee @ T. R. S,
Meowe Flanming for

Caversment Funded Prajocts

Phone: 949-661-0531

Fax: 949-429-2140

Email: jmguijanc@earthlink net
http.//home. earthlink.net/~relospecialist

Michae! Quijano, B,/ W-RAC
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Right-of-way Engineering

Land Surveying and Mapping
Design and Topographic Surveys
ALTA Surveys

Geodetic Contral Surveys
Phetogrammetry

GIS

Construction 5 urviys

CAUFOERNLY | ARITOMA | UTAH | COLORADD | NEVADA

Relocation Assistance
Project Management

set / Property Management
Utility Coordination

m.,u“ﬁtun g Sed.
...a Pattemn of Excellence
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EDUCATION CORNER
Mike Williams, Education Chair
Give Thanks for Education

While we don't have the traditional changing colors of the foliage in Southern
California, this fall will bring us change and much to be thankful for. As you have all
probably noticed by now, we're well underway to reviving our chapter's education
program. Our first two classes are right around the corner with many more to come in
2010.

Spaces are filling fast for our two December engineering classes for the non-
engineer; C-901: Engineering Plan Development & Applications and C-902: Property
Descriptions. Both courses have world-class Facilitators and will teach you what you
need to know to work and communicate in the same language as those Project
Managers, Engineers and Design Teams.

In 2010, our focus will be holding courses that will help you fulfill the requirements of
the new URA Certification program. The first of these will be C-207, Practical
Negotiations for U.S. Federal Funded Land Acquisitions, which is tentatively
scheduled for February/March. We'd like to make sure that your educational needs
are being met, if not here in Orange County than at one of our neighboring chapters.
If you, your agency or company have any specific courses that you'd like to have us
schedule, please contact me as soon as possible and we’ll see what we can do to
accommodate you.

This month’s luncheon will be your last opportunity of the year to have your $100
Course Discount Coupon initialed by our Treasurer. Once you've obtained three
months of initials, the coupon can be redeemed for $100 off of any Chapter 67 offered
course. The current coupons expire at the end of the year, so make sure and use
them now and take advantage of our two December courses. Coupons can be found
on the last page of the “Bundle of Writes”, our chapter’s monthly newsletter.

Here's what's currently scheduled:

901 Engineering Plan Development & Applications 12.10.09 Irvine, CA

902 Property Descriptions 12.11.09 Irvine, CA

207 Practical Negotiations for U.S. Federal Funded Land Acquisitions — TENTATIVE
Feb/Mar 2010

SR/WA Study Session & Exam — TENTATIVE May, 2010
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EMPLOYMENT OPPORTUNITIES
There are no employment opportunities at this time.

Continuing a Tradition of Legal Excellence, with a Mission

to Exceed Expectations for Service, Quality and Efficlency

RUTAN

ATTORMNEYS AT LAW

Eminent Domain « Redevelopment Law
Inverse Condemnation » Environmental Litigation

5 &

-
"
Dl . Carios i Frobsin Do J. Denningion

ADORNO YOS5 ALVARADO & SMITH

R E————— WHEN FDW WEED THE BETT

Your Specialists in Eminent Domain/inverse Con-

demnation, Project Planning and Implementation,

Entitlemaents, Land Use, Emvirgnmental Compliance
and Litigation
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2009 “Ini- Chapter Tnstalation Luncheon
Tucsday December §, 2009, 11:00 AW
Rickard Hivon Librarny & Binth Place
15001 Yorba Linda Boalevard
Yorba Linda, Cr¥ 92586

Reservation Form

Please join us for the 2009 IRWA Tri Chapter Installation Luncheon! IRWA
Chapters 67, 57 & 1 will be installing their newly elected Board Members and
celebrating the holiday season with colleagues, family and friends. A supmtious
holiday luncheon and no-host bar will help everyone get into the holiday spirit.
The luncheon will be held in the “East Room” which is an exact replica of the
East Room of the White House complete with historical paintings and furni-
ture. Free parking and admission to the Library grounds is included with your
luncheon. Come early or stay late to explore the grounds, exhibits and Nixon’s
Marine One helicopter.

Your Please List the Guests You are Paying for:
Name: #1
Company: #2
Address: #3
Phone: #4
Email: #5

Make check payable to “IRWA Chapter 67” and mail Tgfs'alrj]”églecc’lﬂ;tzs\t{gi f?gigﬁ per
with this form by November 20th to: P ' '

Michael Quijano You $50.00 +
P.O. Box 2902
Capistrano Beach, CA 92624 # of Guests__x$50

TOTAL ENCLOSED




ORANGE COUNTY EDUCATION IS BACK
AND COURSES ARE FILLING FAST!

901 CLASS IN IRVINE
901 Engineering Plan Development & Applications 12.10.09 Irvine, CA

December 10, 2009 - Class 901 — Engineering Plan Development & Applications: The purpose of this
course is to enable participants to improve their engineering plan reading skills in order to perform
their jobs more easily, effectively and efficiently. This One-day course is designed for the new non-
engineer employee who has acquired a basic understanding of engineering terminology and principles
and has two years engineering right-of-way experience. It is also a valuable refresher course for
experienced agents.

FACILITATOR: Lee S. Aitken, SR/WA

902 CLASS IN IRVINE
902 Property Descriptions 12.11.09 Irvine, CA

December 11, 2009 - Class 902 — Property Descriptions: This course provides participants with a
“hands-on” working knowledge of plotting and interpreting property descriptions. This course is an
engineering course for non-engineers who are called upon to write or interpret property descriptions.

FACILITATOR: Ralph C. Brown, SR/WA

COORDINATING BOTH COURSES:
Mike Williams

HDR Engineering Inc.

3230 El Camino Real, Ste. 200
Irvine, CA 92602

Phone: (714) 730-2438

Fax: (714) 730-2301

E-mail: mike.williams@hdrinc.com

PLEASE POST THIS SO OTHERS IN YOUR OFFICE WILL SEE IT AS WELL.

SEE THE IRWA WEBSITE FOR REGIONAL AND WORLD-WIDE CLASSES AT: WWW.IRWAONLINE.ORG
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We are also happy to introduce our new $100 course discount coupon for
members of Chapter 67. All you need to do is attend three luncheon meetings
within the next year and ask the Treasurer to initial your coupon to receive the
discount on Chapter 67 sponsored IRWA courses.

$100 Discount Coupon
Redeemable for IRWA Chapter 67
Course Tuition Discount

Must Be a Member of Chapter 67
And Attend Three Luncheon Meetings

Treasurer’s Initials Expires 12/09






