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PRESIDENT'S MESSAGE
By Michele Folk, SR/WA, R/W-RAC

Members:

Happy New Year! Hopefully everyone had safe and enjoyable holidays, and you’re
all ready for a fresh start and a fresh new year. | won'’t go into a discussion about
New Year’s resolutions though...

As you may know, IRWA Headquarters has been conducting a membership renewal
campaign. If you have simply forgotten to renew, it’s not too late. Online renewal
services are available at www.irwaonline.org. Login as a member, click on

the "Membership" tab and select "Dues Renewal Invoice" on the right-side menu.

The annual Federal Agency Update is being held in Washington D.C. on February 1-
2,2011. Speakers include representatives from our federal partners such as FHWA,
FAA, FTA, Army Corps of Engineers, HUD, etc. For more information and
registration materials, check out
http://www.irwaonline.org/eweb/startpage.aspx?site=fau.

For those of you that applied for your SRWA candidacy at the end of this past year,
now is the time to evaluate your course deficiencies and let your Education Chair,
Mike Williams, know what you need. He can be reached at
Mike.Williams@hdrinc.com. Keep in mind, there are many core courses now offered
online. You can find a complete course listing at www.irwaonline.org.

We meet again for our January luncheon on Tuesday, January 11th. The guest
speakers will be Jaime Holmes & one of his colleagues at Singer Lewak, who are
business valuation experts. Their topic will be “Goodwill — Forensic Accounting Issues
in Determining Business Value." They are going to discuss forensic accounting issues
and the different things people do to find creative ways to hide and/or manufacture
profits and business value. This should translate well to what right-of-way people do
in analyzing claims for lost business goodwill.

Please join us at the Santa Ana/OC Airport Holiday Inn, located at 2726 South Grand
Boulevard, Santa Ana, CA 92705, and please remember to RSVP to Joe Munsey at
jmunsey@semprautilities.com. Our Board Meeting will follow immediately after the
luncheon - everyone is welcome to attend.

Looking forward to seeing everyone next week!
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CHAPTER BUSINESS MEETINGS - SUCCESS IS OUR GOAL
Treasurer:

ﬁgggﬂ;gfﬁﬁg’ > Bsa. Your Chapter’s Executive Board continues its duties and obligations to chart the

(949) 833-7800 success of the premier IRWA Chapter. We encourage members to attend and see

brubin@nossman. your Executive Board in action.

com

The Executive Board meets immediately after the general IRWA 67 luncheons
International Director Next Board Meeting is: January 11,2011,

— 1 year

Michele Folk, SR/WA

Overland, Pacific &

Cutler, Inc.

(949) 951 5263 JANUARY 2011 SPEAKER

mfolk@opcservices.com ) .
Jaime Holmes, Singer Lewak

“Goodwill — Forensic Accounting Issues in
International Director Determining Business Value”
— 2 year
Rick Rayl, Esq.
Nossaman LLP
(949) 833-7800
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Case of the Month:
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EDITOR’S CORNER
Katherine Contreras, Esq.

Happy New Year! | hope everyone had a relaxing holiday season. | enjoyed
spending time with my family (and making almost 300 tamales!!) | hope everyone
can join us for our January lunch.

Board News

The board meets right after the monthly lunch meeting. All are welcome. We are
currently discussing lunch speakers for the next few months. If you have an idea for
a presentation, please let us know.

Raffle Sponsors
Thank you to our raffle sponsors this year. Donating an item is a great way to get

your firm name out. Have something from your firm for the raffle? Bring it to the lunch
and let Joe Munsey know. Thanks!

Attendance Raffle
Want to win $25? For a chance to win, all you need to do is show up. Good luck.

Hope to see you on the 11th.

D CPS|

CPSI Names Burt PresnerL Presipent

AT

CP5l iz proud to annoumnce

M. Burt Presnell has baen

named President.

= 10 years broad-based
industry esperience

*  Proven leadership skills
Comprehensive knowled
of the California political &
SCONDME gavirenment

*  Public & Private Sector
experience

Burt Presnell

bpresnell@cpsi-row.com | (714) 352-4186 direct
www.cpsi-row.com | (714) 550-4628 main
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Continuing a Tradition of Legal Excellence, with a Mission

to Exceed Expectations for Service, Quality and Efficlency

RUTAN

ATTORMNEYS AT LAW

Eminent Domain « Redevelopment Law
Inverse Condemnation » Environmental Litigation

Dl . Carios i Frobsin Do J. Denningion

fland, Pacific & Cutler, Inc.
You've trusted us with your

Real Estate Services

for 30 years.

OPC now provides:
Appraisal & Appraisal Review
Property & Asset Management

Utility Coordination
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CASE OF THE MONTH

Ninth Circuit Reverses Course:
Rent Control Ordinance Does Not Constitute Regulatory Taking

By: Rick E. Rayl, Bradford B. Kuhn

More than a year ago, the Ninth Circuit Court of Appeals issued its controversial
regulatory takings opinion in Guggenheim v. City of Goleta, holding that the City of
Goleta's rent control ordinance constituted a taking. Last week, the Court reversed
itself, holding that the Guggenheims have no takings claim against the City.

The Guggenheims, the owners of a mobile home park, claimed that the City of
Goleta's rent control ordinance had the effect of transferring the vast majority (as
much as 90 percent) of the property's value to the tenants, constituting a regulatory
taking. The Ninth Circuit issued the initial Guggenheim opinion in September 2009,
siding with the owners. The Court remanded the case for a trial on the amount of
compensation the owners should be awarded. At the time, the opinion was hailed by
property rights advocates as a rare victory in federal takings jurisprudence.

Nearly six months after publishing its opinion, however, the Ninth Circuit granted a
request from the City, ordering an en banc hearing (a new hearing before a larger
panel of judges). Just as 2010 was winding to a close, the Ninth Circuit issued its new
Guggenheim opinion, reversing its earlier decision, and holding that Goleta's
ordinance does not constitute a taking.

Regulatory Takings, Some Background

A "regulatory taking" occurs when government regulation goes too far, "taking"
property away from its owner. At one end of the spectrum, takings claims are easy to
understand. Where a government regulation eliminates all economically viable use of
property, it constitutes a taking. But government regulation rarely eliminates all
economic uses of property.

In cases where a regulation leaves some potential economic value in the property,
the test is more complicated. In Penn Central Transportation Co. v. New York City,
438 U.S. 104 (1978), the Court held that takings claims should be analyzed by
looking at three factors: (i) the economic impact of the regulation on the claimant; (ii)
the extent to which the regulation has interfered with investment-backed expectations;
and (iii) the character of the governmental action.

But before courts ever address the Penn Central test, regulatory takings claims must
overcome huge procedural hurdles. In particular, a federal takings claim generally is
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not ripe unless the owner first exhausts all state court remedies. In exhausting state-
court remedies, owners typically wind up with a final state-court decision on the merits
which federal courts then conclude has a res judicata — or conclusive — effect on the
subsequent federal lawsuit. In other words, a property owner faces the ultimate
"Catch 22": if the owner litigates to a final decision on the merits in state court, the
federal claim is barred, and if the owner fails to litigate to a final decision on the merits
in state court, the federal claim is not ripe.

Thus, not surprisingly, federal regulatory takings claims only rarely proceed to a
hearing on the merits. In fact, prior to Guggenheim, the Ninth Circuit had never
reached the merits of a Penn Central claim.

The Original Guggenheim Opinion

When the Ninth Circuit navigated its way through all of the procedural obstacles,
reached the merits, and found that a taking had occurred, the original Guggenheim
opinion understandably generated some buzz. Of particular importance, the court
held that failure to proceed to a final decision in state court is not always fatal to a
federal claim.

The court held that the City's rent control ordinance flunked the Penn Central test,
and the case was remanded to the trial court to determine how much compensation
the mobile home park owner would be paid by the City of Goleta. But before the
compensation hearing could occur, the Court ordered the new, en banc hearing.

The New Guggenheim Opinion

Following the en banc hearing, the Ninth Circuit reached a different conclusion. The
Court concluded that the Guggenheims failed to establish the "investment-backed
expectations” required to state a takings claim under Penn Central because the rent
control ordinance preexisted the Guggenheims' purchase of the property.

While the decision tends to fall in line with the general conception that proving a
regulatory taking is extremely difficult, the fact that the Ninth Circuit waded through
the procedural landmines and reached the merits is hugely significant. Merely by
reaching the merits of the takings claim, the Ninth Circuit broke new ground, meaning
the decision still qualifies as a "victory," at least of sorts, for property owners.

Lessons Learned

Despite the Ninth Circuit's finding that the City's rent control ordinance did not
constitute a taking, government agencies still must be aware of the risks of exposure
to regulatory takings claims. The simple fact that the Court reached the merits is
hugely significant, and it may signal a turning of the tide for federal takings claims.
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decision.

2601 Airport Drive
Suite 115
Torrance, CA 94 5
[310) G26-4848

3850 Vine Street
Suite
Riverside, CA 92
(#51) 3211
2815 Camino Del Rio &
San Diego,
[619) B22-276

600 5W Oak Street

Portland, OR 9

[503) 27

Epic Land Solutions, Inc:

With respect to the ordinance at issue in Guggenheim, the Ninth Circuit may well
have reached a different conclusion had the ordinance been enacted while the
Guggenheims owned the property. Thus, cities and counties contemplating similar
rent control ordinances should weigh carefully the degree to which the ordinance will
effect a transfer of value from the property's owner to the tenants.

Where that transfer is substantial, agencies should anticipate legal challenges, with
owners who can establish the necessary "investment-backed expectations"
trumpeting the Guggenheim decision as proof that a taking occurred. Time will tell
whether the lower courts actually read such an implied holding into the Guggenheim

o

I [

Right of Way/Real Property Services

= = d’ UDBE- CA Underutilized Disadvantaged Business Enterprise
Services Uf?}” M/W/ESB- OR Minority, Women, Emerging Small Business

= Project Management
= Megatiation/Acguisiton

= Feasibility/Cast Studies

« Cost Estimating

= Construction Mitigation

= GIS & Database Development
= Appraisal & Appraisal Review
» Community Outreach

= Title Examination

» Documentation & Records Management
» Relocation Assistance

= Temparary Relocation

= Utility Relocation

= Property Management

N - Demaliton & Clearance

= Excess Land Disposal

= Franchising/Permitting
= Site/Route Selection

= Due Diligence

= Aasiet Management

Qualifications

Licensed Real Estate Brokers
Licensed Real Estate Sales Persons
Senior Right of Way Members (SR/WA)

af the international Right of Woy Aizocioion
Licensed General Contractor
Certified Property Manager (CPM®)
Commissioned Notaries
Certified Public Accountant
Bilingual Agents

CREATING LAND SOLUTIONS FOR THE PUBLIC GOOD
www EpicLand com

Page 8 of 13




ORAHGE COUHTY CHAPTER &7

"l.lE 'F '.ITE' 18101 Von Karman, Suite 1800
Irvine, CA& 92612

www.irwatG?.org

INTERHATIOHAL RIGHT OF WAY ASSOCIATION

NEWS AND EVENTS

NEW MEMBERS AND TRANSFERS
NEw MEMBERS TRANSFERS

Nothing to Report Nothing To Report

EVENTS

Board Meeting:
The next board meeting January 11, 2010 immediately following the luncheon.

ALVARADOSMITH, APC
www.AlvaradeSmith.com QUALITY - VALUE - DIVERSITY
I MacArchis Flace, Saite 100
Sants Ara, CA Y2707 i " "
PRy + Eminent Domain/Inverse Condemnation
Faon T o + Inverse Condemnation
e e "™ Project Planning and Implementation
Tak: 213229.1400 + Environmental Compliance and Litigation

et + Land Use and Entitlements
150 Sansomea Seraet, Suine 100
San Frasciaco, Cf F418

Tal: 4156148665

h E. McCullough

arry R. Montoya

Crochkett & Associates, Ltd.
APPRAISERS
Fumituve = Fixfures » Machinery = Eguipment

Richard 5. Crockett, Jr.

4367 HIGHWAY 78, SUITE 104 - SANTA YSABEL, CA 92070
(760) 765-4634 = FAX (760) 765-4638
Cell: (760) 445-5802 « Rich@calval.org
CALVAL ORG
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ARTICLES

There are no articles this month.

PSOMAS -.

Relocation Assistance
Project Management
Title Research / Due Diligence
Asset / Property Management
Utility Coordination

=

mnganmw-ﬂ JSed.
...a Pattemn of Excellence
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EDUCATION CORNER
Mike Williams, Education Chair

Find a Class Near You

Click on the links below to search for IRWA
classes in each Right of Way Discipline

100 Basic Right of Way Disciplines

200 Communication/Negotiations

300 Management

400 Appraisal
500 Relocation Assistance

600  Environment

700 Asset (Property) Management
800 Real Estate Law

900  Engineering
SR/WA Study Review Session

$100 Course Discount Coupon: Bring your coupon to the monthly luncheons and
once you've obtained three months of initials from our Treasurer, the coupon can be
redeemed for $100 off of any Chapter 67 offered course. Coupons can be found on
the last page of the “Bundle of Writes”, our chapter's monthly newsletter.
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Resulis Oriented and
Focused on Success ...

- e

Results Count

Attorneys You Can Count On

John C, Murphy
Duglas J, Evertz

Jenmifar W, Dienhart

Jannifer Rial McClure B50 Town Center Drive, Ste. 550
Brad B. Grabske Costa Masn, CA 92626

Lisa J, Lambert {714) 2771700

Emily L. Moduasno wesrw.marphyevertz.com

. EMINENT DOMAIN REPORT
www.CaliforniaEminentDomainReport.com

Ml NOSSAMAN s

MAKING IT HAPPEN,
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EMPLOYMENT OPPORTUNITIES

ONE COMPANY | Many Solutions=
fa.

Senior Right of Way Agent - 101769
Irvine, CA

Description: The Right-of-Way Project Manager manages right-of-way and utility
issues for large and complex construction projects without supervision. Ensures all
right-of-way acquisition, relocation and utility relocation schedules are met.
Responsible for compliance with all local, state and federal laws and regulations and
oversight of contract administration and payment of invoices.

Requirements: Bachelor’'s degree or equivalent required; advanced degree helpful.
California Real Estate license is required. 7+ years of experience with right-of-way
acquisition and relocation, and utility relocation; property management experience
preferred. Applicant must be familiar with Uniform Relocation Act and Eminent
Domain proceedings. Must have extensive experience with Caltrans policies and
procedures, and with the preparation of Data Sheets and Right of Way Certifications.
Position requires ability to develop and maintain excellent relationships with clients;
strong communication and presentation skills; proven ability to deal effectively with
property owners on fast track projects; ability to motivate and manage staff and
proficiency with MS Office. May require workplace location in Los Angeles or
Riverside as workload dictates.

This position may be subject to a pre-employment drug test and drug and alcohol
testing during the course of your employment based upon HDR's Drug Testing and
Drug Free Workplace Policy.

An Affirmative Action Participant EOE M/F/D/V

To apply, please use the following:
https://prod.fadvhms.com/hdr/jobboard/NewCandidateExt.aspx?__JobID=14322

Or see the careers section of www.hdrinc.com and browse for job number 101769
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We are also happy to introduce our new $100 course discount coupon for
members of Chapter 67. All you need to do is attend three luncheon meetings
within the next year and ask the Treasurer to initial your coupon to receive the
discount on Chapter 67 sponsored IRWA courses.

$100 Discount Coupon
Redeemable for IRWA Chapter 67
Course Tuition Discount

Must Be a Member of Chapter 67
And Attend Three Luncheon Meetings

Treasurer’s Initials Expires 12/10




